IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF KANSAS
CHARLESW. STARNES,

Plaintiff,
CIVIL ACTION

No. 01-3430-CM

MILTON GILLESPIE, €. al.,

Defendants.
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MEMORANDUM AND ORDER

Paintiff, who is currently incarcerated in Hutchinson Correctiond Facility and is proceeding pro s,
filed this action on October 23, 2001, dleging various violations of his congtitutiona rights pursuant to 42
U.S.C. § 1983 and of various Kansas state statutes during his imprisonment in the Rice County jail in 2000
and 2001. On July 18, 2002, the court granted plaintiff’s motion to dismiss his clams againgt defendants
Scott Bush, Chris Oakley, Dae Diener, and James Lairmore. This matter comes before the court on
defendants Tracy Bonham, Steve Bundy, Peatrissa Geniuk, Milton Gillespie, Cody Gorfourth, Tom Thomeas,
and Brian Thressters * Motion for Summary Judgment (Doc. 55) and defendant Randy Galliart' s Mation for
Summary Judgment (Doc. 76).

l. Facts

! Defendant Brian Thresster is named in the pleadings as “Brian Thresster.” However, defendant
Thresster has submitted an affidavit in this case and Signed it as “Brian Treagter.” The court will refer to him
from this point forward as defendant Treadter.




Asan initid matter, the court notes that plaintiff’ s response to defendants Motions for Summary
Judgment wholly fails to controvert defendants’ facts, which are gppropriately numbered and referenced to
the record in support thereof. Loca Rule 56.1 requires that a party opposing a motion for summary
judgment set forth each fact in dispute and refer with particularity to those portions of the record upon which
it reliesin digputing such factud contentions. 1d. 56.1(b)(1). Accordingly, those materid facts which plaintiff
has faled to adequately controvert are deemed admitted for purposes of summary judgment. Id.
56.1(b)(2). However, since plaintiff gppears pro se, the court will liberdly construe any facts dleged by
plantiff in the light most favorable to plaintiff pursuant to Federd Rule of Civil Procedure 56.

In duly 2000, plaintiff wasincarcerated in the Rice County jail. On July 9, 2000, deputies observed
plantiff and another inmate acting as if they were about to fight. Plaintiff dams the other inmate hit him with
hisfist and knocked him to the floor. Plaintiff claims he tried to catch himsdlf by putting his hand out in front
of him. Asareault, plantiff dams, hisfinger was bent out of shape. Following the incident, plaintiff was
placed in a segregation cdl for four days. Defendants claim that they did this as a matter of practice, usudly
at least overnight, to avoid afight and let things cool off. The segregation cdl was asingle man cdl with a
cement bunk, sink and toilet. The cdl had amat, pillow, sheets, pillowcase and blanket. The sink and toilet
both worked, but the sink had very low water pressure. Defendants claim that, because of the low water
pressure, plaintiff was furnished a pitcher of water and a cup for drinking purposes and was provided an
opportunity to shower every day that he was in segregation. At that time, the jall wasin the process of being
replaced with a new facility; the new jail is now complete and in use.

Rantiff cdamsthat, during the four days he was in segregation, he was not alowed to send out or

receive mail, not alowed to contact his attorney, not alowed to shower or clean the cdl, and was unable to
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drink water, wash hisface, or brush his teeth because there was no water pressurein hiscdl. Plantiff dams
that, while he was in segregation, he made severd complaintsto jail staff about hisfinger and that he wasin
severe pan.

Defendants claim that when plaintiff was placed in segregation on July 9, 2000, he made no
complaints about afinger injury. Deputies recdl that plaintiff complained only about his shoulder. On July
10, 2000, defendants made plaintiff an gppointment to see aphysician on July 14, 2000, for the complaint
about his shoulder.

On July 13, 2000, plaintiff was released from segregation back to genera population. That day,
defendant Treaster observed plaintiff’ s finger and suggested that he have it looked a. The next day, plaintiff
saw physician’s assstant (P.A.) Diener a the Lyons Medica Center. P.A. Diener’s hotes do not contain
any mention that plaintiff complained about his finger during the gppointment. Maintiff returned to the Rice
County jail without being treeted for hisfinger injury. In a subsequent note made by P.A. Diener on August
23, 2000, P.A. Diener stated that he did not remember seeing the finger injury before and had made no
comment on it in hisdictation of July 14, 2000. Defendant Treaster, who accompanied plaintiff to the July
14, 2000, appointment, recals that plaintiff mentioned the finger to P.A. Diener but that P.A. Diener made
no recommendations and offered no trestment.

After dJuly 14, 2000, plaintiff filled out severd medicd request forms: one on July 24, 2000, one on
July 30, 2000, and two on August 12, 2000. None of the request forms mentioned afinger injury. Thefirst
mention plaintiff made of hisfinger injury in awritten form was on August 21, 2000. P.A. Diener again saw

plaintiff on August 23, 2000. P.A. Diener x-rayed plaintiff’s finger; the x-rays showed afracturein his




finger. P.A. Diener’s plan indicated that he would refer plaintiff to an orthopedist in Hutchinson and would
re-evauate plantiff in two weeks.

On September 12, 2000, plaintiff filled out arequest form seeking medical trestment for arash on
his penis. Defendants dlege that, the same night, a goproximatey midnight, plaintiff began kicking and
pounding on his cell door and screaming and yelling profanities. Defendant Thomas opened the door,
sepped into the call and advised plaintiff that he needed to stop the disruptive behavior. Defendant Thomas
dlegesthat he may have threatened plaintiff with more segregation time or loss of other privileges, but thet he
did not threaten plaintiff with physicad harm. Plaintiff agrees that the incident between him and defendant
Thomas occurred on September 12, 2000. However, plaintiff claims that he was, at that time, housed in
segregation, that he asked for adrink of water because the cdll had no running water, and that in response to
his request, defendant Thomeas threatened him with physica harm. The parties agree that plaintiff was not
physicdly attacked or harmed in any way during the discussion with defendant Thomeas.

P.A. Diener saw plaintiff on September 14, 2000. P.A. Diener wrote a prescription referring
plaintiff to an orthopedist. On September 15, 2000, defendants made plaintiff an gppointment with an
orthopedic doctor, Dr. Hart. Dr. Hart saw plaintiff in Hutchinson, Kansas, on September 22, 2000.
However, P.A. Diener had not ingtructed the deputies who escorted plaintiff to the appointment to take the
x-rays he had taken of plaintiff’sfinger to Dr. Hart. Thus, the x-rays were not available, and Dr. Hart
declined to see plaintiff. However, Dr. Hart's office cdled the Lyons Medical Center the same day and
prescribed a stack’ s plint for plaintiff’ s finger injury. Plaintiff claims he received the splint on October 25,

2000. Paintiff claims he was not ingtructed how to apply the splint to hisfinger and, therefore, he




misgpplied the splint and wore it backwards for gpproximately four weeks. Faintiff clams that wearing the
splint backwards further aggravated his finger injury.

Pantiff clamsthat, after about four weeks of wearing the splint, he again complained to jal saff
about hisfinger. Defendants cdled Dr. Hart to make plaintiff another gppointment. Dr. Hart advised that he
did not need to see plaintiff. On December 28, 2000, P.A. Diener wrote a letter advising further evauation
of the finger. Defendants then made plaintiff an gppointment to see a different orthopaedist, Dr. Lairmore.
Dr. Lairmore saw plaintiff on January 9, 2001, and again on January 23, 2001. Dr. Lairmore' s notes reflect
that he did not believe even a splint was required because plaintiff’ s finger fracture had hedled. Dr. Larmore
released plaintiff with no redrictions.

Plantiff dams hisfinger is permanently disfigured. Plaintiff aso contends thet the finger injury has
impacted his ability to engage in artistry. However, when defendant Treaester trangported plaintiff to Winfield
Correctiond Facility in June 2001, plaintiff showed him artwork that plaintiff crested after leaving the Rice
County jall.

Rantiff’s Amended Complaint aleges that he began complaining about not having accessto legd
materids and information in mid-January 2001. Plaintiff’sjall file contains three request forms dated January
30, 2001. One form requests information about his rights with regard to interviews; one form requests
information about the work detail program; athird form requests information about rights and statutes on
Kansas inmate trestment. 1n response to plaintiff’s request for information on rights and statutes, defendants
referred plaintiff to his court-gppointed attorney. In arequest form dated February 2, 2001, plaintiff

indicated that he was obtaining the requested statutes from his attorney. Plaintiff subsequently filed this




action on October 23, 2001. Paintiff’s amended complaint requests surgery and after care for his hand,
and a $40,000.00 cash settlement for his alleged injuries?

All of the remaining defendants, except for Jeff Coonce, have joined in mations for summary
judgment. Defendants claim that: 1) plaintiff will not be able to prove that defendants acted with ddliberate
indifference in faling to provide him medicd trestment for hisfinger; 2) plantiff’s condition of confinement
clams are barred by the Prison Litigation Reform Act (the PLRA), 42 U.S.C. 81997¢e(e); 3) plaintiff cannot
meet his burden of proof in establishing an uncondtitutiona condition of confinement clam; 4) plaintiff's
assault dlam is barred by the PLRA because he does not dlege physica harm occurred; 5) plaintiff’sclam
that he was denied access to legd materialsis barred by the PLRA because he has dleged no harm asa
result of any denid of accessto legd materids; 6) plantiff’s clams againg defendants Bundy and Gillespiein
their officid capacities as sheriffs are barred by the Eleventh Amendment; and 7) the court does not have
subject matter jurisdiction over plaintiff’ s sate law supervisory liability daim.

Rantiff dams genuine issues of materid fact exist regarding: 1) whether plaintiff complained to
defendants about his finger and requested medica treatment; 2) whether plaintiff was dlowed to send out
and receive mail while he was in segregation, to contact his attorney, to shower or clean hiscell, to drink
water or to wash his face and brush histeeth; 3) whether plaintiff was threatened with physica harm while he

was confined in the Rice County jail; 4) whether plaintiff was denied accessto alaw library or to persons

2 In his opposition to defendants summary judgment motions, plaintiff contends that he also seeks
declaratory and injunctive relief based on the denid and delay of medica care, uncondtitutiona conditions
of confinement, assault, and denid of accessto the courts. The court will not consider claims which plaintiff
did not include in his complaint and presents for the first time in aresponse brief. See Turner v. McKune,
No. 00-3456, 2001 WL 1715793, at *3 (D. Kan. Dec. 21, 2001). In any event, plaintiff’s requests for
declaratory and injunctive rdlief would have been moot by the time plaintiff filed this lawsuit, as he has not
been incarcerated in the Rice County jail since June 2001.
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trained in the law to assst him during his confinement; 5) whether defendants' aleged actions condtituted
deliberate indifference to plaintiff’s serious medica needs, and 6) whether plaintiff’sinjuries resulted from
defendants deliberate indifference and malicious disregard of his condtitutiond rights. Plaintiff clams that

these dleged issues of materia fact preclude summary judgment.

. Summary Judgment Standards

Summary judgment is gppropriate if the moving party demongirates that thereis“no genuineissue as
to any materid fact” and that it is*entitled to ajudgment as a matter of law.” Fed. R. Civ. P. 56(c). In
gpplying this standard, the court views the evidence and dl reasonable inferences therefrom in the light most
favorable to the nonmoving party. Adler v. Wal-Mart Stores, Inc., 144 F.3d 664, 670 (10" Cir. 1998)
(ating Matsushita Elec. Indus. Co. v. Zenith Radio Corp., 475 U.S. 574, 587 (1986)). A factis
“materid” if, under the gpplicable substantive law, it is*essentid to the proper dispogtion of the clam.” Id.
(ating Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 248 (1986)). An issue of fact is“genuing’ if “there
Is sufficient evidence on each Sde so that arationd trier of fact could resolve the issue ether way.” 1d.
(ating Anderson, 477 U.S. at 248).

The moving party bears the initid burden of demonstrating an abasence of a genuine issue of materid
fact and entitlement to judgment as a matter of law. Id. at 670-71. In attempting to meet that standard, a
movant that does not bear the ultimate burden of persuasion at trid need not negate the other party's claim;
rather, the movant need smply point out to the court alack of evidence for the other party on an essentia

element of that party'sclam. 1d. a 671 (citing Celotex Corp. v. Catrett, 477 U.S. 317, 325 (1986)).




Once the movant has met thisinitid burden, the burden shifts to the nonmoving party to “set forth
specific facts showing thet thereisa genuine issuefor trid.” Anderson, 477 U.S. at 256; see Adler, 144
F.3d & 671 n.1 (concerning shifting burdens on summary judgment). The nonmoving party may not Smply
rest upon its pleadings to satisfy its burden. Anderson, 477 U.S. a 256. Rather, the nonmoving party must
“set forth specific facts that would be admissble in evidence in the event of trid from which araiond trier of
fact could find for the nonmovant.” Adler, 144 F.3d a 671. “To accomplish this, the facts must be
identified by reference to affidavits, deposition transcripts, or specific exhibits incorporated therein.” 1d.

Findly, the court notes that summary judgment is not a* disfavored procedurd shortcut,” rether, it is
an important procedure “ designed to secure the just, speedy and inexpendve determination of every action.”
Celotex, 477 U.S. a 327 (quoting Fed. R. Civ. P. 1).

The court acknowledges that plaintiff gppears pro se and his response is entitled to a somewhat less
gringent standard than aresponse filed by alicensed atorney. Hall v. Bellmon, 935 F.2d 1106, 1110
(10" Cir. 1991). However, this does not excuse plaintiff from the burden of coming forward with evidence
to support his clams as required by the Federd Rules of Civil Procedure and the loca rules of this court.
Pueblo Neighborhood Health Ctrs., Inc. v. Losavio, 847 F.2d 642, 649 (10" Cir. 1988). Evenapro se
plantiff must present some “ specific factua support” for hisdlegations. 1d.

[I1.  Analysis
A. Medical Treatment Claim

Fantiff’s amended complaint dleges that defendants inflicted crud and unusua punishment in

violation of the Eighth Amendment because they did not immediately treet hisfinger injury when he

complained. Defendants argue that they are entitled to summary judgment because plaintiff cannot show that




defendants were deliberately indifferent to any serious medical needs. Defendants specificdly argue that
plaintiff had no serious medica need with regard to hisfinger injury, and that defendants took reasonable

sepsto treat hisfinger injury once they were aware of it.

Prison officids violate the Eighth Amendment when they are ddliberately indifferent to an inmate's
serious medica needs. See Estelle v. Gamble, 429 U.S. 97, 104 (1976); Ramos v. Lamm, 639 F.2d
559, 575 (10" Cir. 1980). A medical need is*“serious’ if it has been diagnosed by a physician as one
requiring treatment or if it is so obvious that even alay person would easily recognize the need for adoctor’s
attention. 1d. Indications that a prisoner has a“serious’ need for medica treatment include the existence of
an injury that a reasonable doctor or patient would find important and worthy of comment or treatment; the
presence of amedica condition that significantly affects an individud’ s daily activities, and the existence of
chronic and substantial pain. See McGuckin v. Smith, 974 F.2d 1050, 1059-60 (9" Cir. 1992) (cited in

Riddle v. Mondragon, 83 F.3d 1197, 1202 (10" Cir. 1996)).

Prison officids act with ddiberate indifference to an inmate' s hedth if they know that he facesa
substantia risk of serious harm and disregard that risk by failing to take reasonable measures to abate it.
See Farmer v. Brennan, 511 U.S. 825, 835-37 (1994). Such indifference may be proven by showing that
prison officias intentionaly denied, delayed access to, or interfered with an inmate’ s necessary medical care.
See Estelle, 429 U.S. at 104-05; Jones v. Hannigan, 959 F. Supp. 1400, 1406 (D. Kan. 1997). Under
this standard, plaintiff must show more than a negligent or inadvertent failure to provide adequate medica
care and more than a mere difference of opinion between him and the prison medica gaff regarding the
proper course of treatment. See Johnson v. Sephan, 6 F.3d 691, 692 (10" Cir. 1993); Smart v. Villar,

547 F.2d 112, 114 (10" Cir. 1976); Jones, 959 F. Supp. a 1406. Accidental or inadvertent failure to

-O-




provide adequate medical care, or negligent diagnosis or treatment, do not condtitute a medica wrong under
the Eighth Amendment. See Ramos, 639 F.2d at 575; Riddle, 83 F.3d at 1203. Similarly, aprisoner’s
difference of opinion regarding the medica treatment he has recaeived will not support aclam of crud and
unusua punishment. See Olson v. Stotts, 9 F.3d 1475, 1477 (10" Cir. 1993); Sephan, 6 F.3d at 692;

Ramos, 639 F.2d at 575.

Defendants concede that plaintiff has established a question of fact regarding whether he complained
about hisfinger during the four days he wasin segregation. Defendants argue, however, that this question of
fact does not preclude summary judgment on plaintiff’s claim that defendants failed to provide him adequate
medicd treatment. Defendants argue that plaintiff has not established that arisk of serious harm existed or
that defendants understood that a serious risk of harm existed. Moreover, defendants argue that because
plaintiff was provided medicd trestment on an ongoing badis for avariety of issues, including hisfinger, he
cannot show they were ddiberately indifferent to his medical needs. Plaintiff does not deny that he had
complete access to medica care, but claims that defendants did not immediately provide medica treatment
when they firgt learned of hisfinger injury. Plaintiff contends that defendants delayed providing him treatment
for 105 days after he injured his finger, and that by the time he was seen by a doctor, hisfinger had
improperly healed and the damage to it was permanent and irreparable.

A reasonable jury may conclude that the dleged injury to plaintiff’s finger was serious. Defendants
records establish that plaintiff’ s finger was, in fact, fractured. However, the court finds that plaintiff cannot
establish that defendants intentionally denied, delayed access to, or interfered with his necessary medica
care. Plantiff datesthat he injured his finger and began complaining about it on July 9, 2000. Defendant

Treaster dso noticed plaintiff’ sfinger as early as July 13, 2000. Plaintiff saw P.A. Diener on July 14, 2000,
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abeit for another complaint, and told P.A. Diener that he had injured hisfinger. Apparently, P.A. Diener felt
that no treatment was necessary for the injury a that point. The next time that plaintiff complained about his
finger, on August 21, 2000, plaintiff promptly saw P.A. Diener on August 23, 2000. At that time P.A.
Diener x-rayed the finger and diagnosed it as fractured. From there, plaintiff was treated by two different
orthopedists.

The undisputed facts before the court demongirate that plaintiff received medical trestment within
five days of injuring hisfinger, and that defendants addressed his complaints about his finger from that point
on within days of plaintiff making them. At the mog, plaintiff might be able to show that P.A. Diener was
negligent in failing to diagnose the fracture and offer plaintiff trestment for hisfinger on July 14, 2000, and/or
that medical personnel provided inadeguate care by not showing him how to properly apply the splint.2
Negligence does not, however, rise to the standard necessary to establish that defendants acted with
deliberate indifference to plaintiff’smedica needs. See Estelle, 429 U.S. at 104-106; Johnson, 6 F.3d at
692; Smart, 547 F.2d at 114; Jones, 959 F. Supp. at 1406; see also Ramos, 639 F.2d at 575; Riddle, 83
F.3d a 1203. The court thus grants defendants summary judgment on plaintiff’s medica trestment claim.

B. Conditions of Confinement Claim/Assault Claim

Faintiff damsthat the conditions of his confinement while he was in segregation for the four daysin
July 2000 were unconditutiond. Plaintiff specificdly dlamsthat, during the four days he was in segregation,
he was not alowed to send out or recelve mail, not alowed to contact his attorney, not alowed to shower
or clean the cell, and was unable to drink water, wash his face, or brush his teeth because there was no

water pressure in hiscdl. Plantiff aso clamsthat, in September 2000, while he was in segregetion,

3 PA. Diener isno longer adefendant in this lawsuiit.
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defendant Thomas threatened him with physical harm.* While disputing the facts set forth by plaintiff
regarding these clams, defendants argue that, even if the facts as dleged by plaintiff are true, both dlams are
barred by the PLRA because plaintiff does not dlege, nor isthere any evidence, that plaintiff suffered any
physica harm as aresult of the conditions during his segregation or as aresult of the dleged threet of
physca harm.

The court finds that plaintiff has failed to offer any evidence that he suffered physicd injury asaresult
of the conditions of his confinement while he was in segregation or as aresult of dlegedly being threatened
with physical harm. Moreover, with regard to these clams, plaintiff’ s amended complaint requests only
monetary damages in the amount of $10,000.00 “for pain and suffering, and crud and unusud punishment,
Rice County Sheriff’s Dept. put me through while being held for court.” No § 1983 action can be brought
unless plaintiff has suffered physicd injury in addition to mental and emotiona hams. 42 U.SC. 8§
1997(e)e; see also Perkinsv. Kan. Dep’t of Corr., 165 F.3d 803, 807 (10" Cir. 1999); Smith v. Bd. of
County Comm'rs of County of Lyon, 216 F. Supp. 2d 1209, 1223 (D. Kan. 2002).> Defendants are
thus entitled to summary judgment on these clams.

C. Accessto Legal Materials Claim

4 The court notes that plaintiff’s amended complaint and his pleadings in opposition to summary
judgment contradict each other regarding whether the aleged threat of assault by defendant Thomas
occurred while he was housed in segregetion or in generd population housing.

5 In his opposition to defendants summary judgment motions, plaintiff claims that the PLRA does
not bar an award of nomina damages for violations of a prisoner’ s rights, even when the violation is based
on dlegations of only emationd or mentd injury. The court will not condder dams which plaintiff did not
include in his complaint and presents for the first timein aresponse brief. See Turner, No. 00-3456, 2001
WL 1715793, at * 3.
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Paintiff alegesthat he began complaining about not having access to legd materids and information
in mid-January 2001. In response to plaintiff’s request for information on rights and statutes, defendants
referred plaintiff to his court-appointed atorney on his crimind case. In arequest form dated February 2,
2001, plantiff indicated that he was obtaining the requested statutes from his attorney. Defendants argue
that plantiff had accessto the courts and legd information through his court-appointed attorney on his
crimind case, and that plaintiff’s court-gppointed counsel had represented to defendants that he was
assdting plantiff with hisavil dams. Defendants further argue that plaintiff has dleged no actud ham asa
result of alegedly being denied access to legd materids, and thus hiscdam mugt fall. Plantiff contends that
having access to his court-appointed attorney, who was not obligated to pursue or advise him on civil
clams, did not afford him meaningful access to the courts under Bounds v. Smith, 430 U.S. 817 (1977).

Prison officias are required to protect the congtitutiond right of prisoners to access to the courts
under the Fifth and Fourteenth Amendments. Bounds, 430 U.S. at 821-22. Prison officids can safeguard
that access elther by providing inmates an adequate law library or adequate assistance from persons trained
inthelaw. Id. a 828. Prisoners are entitled to meaningful, but not total or unlimited access. Id. at 823. A
prisoner’ sright of access *has not been extended . . . to goply further than protecting the ability of an inmate
to prepare a petition or complaint.” Wolff v. McDonnell, 418 U.S. 539, 576 (1974). Prison officials
cannot affirmatively hinder a prisoner’ s attempts to prosecute a nonfrivolous clam. Green v. Johnson, 977
F.2d 1383, 1389 (10" Cir. 1992). “The choice among various methods of guarantesing accessto the
courts lieswith prison adminigtrators, not inmates or the courts” Arney v. Smmons, 26 F. Supp. 2d 1288,
1296 (D. Kan. 1998). Moreover, to dlege an uncongtitutiond restriction on the right of access under

Bounds, plaintiff must plead and prove actud injury by showing that the denid of legd resources hindered
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his efforts to pursue a particular case. See Lewisv. Casey, 518 U.S. 343, 351-352 (1996); Twyman v.
Crisp, 548 F.2d 352, 357 (10" Cir. 1978); Arney, 26 F. Supp. 2d at 1296.

The undisputed facts demondtrate that plaintiff’ s court-gppointed counsd did not limit his assstance
to plaintiff only to plaintiff’s crimind case. Plaintiff has admitted that he received from his court-gppointed
counsd information regarding statutes he requested in pursuing his civil case againgt defendants. Moreover,
plaintiff’ s court-gppointed counsel wrote aletter to defendant Gillespie on December 1, 2000, detailing
plantiff’ srights to medicd trestment for hisinjured finger and stating that he would protect plaintiff’s legd
remedies on a pro bono bassif plantiff did not recelve necessary medica treatment. This correspondence
occurred well before defendants referred plaintiff to his court-appointed counsd for legal research assstance
in January 2001. Once defendants received this correspondence, they had every reason to believe that
plaintiff was being asssted on his civil rights dlaims by lega counsd. Defendants did not provide plaintiff
with accessto legd resources, but plaintiff had access to aternative sources of legal assistance.

Plaintiff filed hisinitid complaint in this matter in October 2001, well within the statute of limitations
on hisdams Plantiff has not aleged that he has missed court dates, was unable to make timely legd filings,
was denied legdl assistance to which he was entitled, or lost a case which could have been won. See Arney,
26 F. Supp. 2d at 1296. Thereis no evidence that defendantsimpeded plaintiff’s contact with the courts,
his access to his court-gppointed counsd, or that they would have impeded his accessto any legd
assstance his court-gppointed counsa might have obtained for him. The fact that plaintiff received legd
research assistance on his civil case from his court-gppointed attorney, coupled with the fact that plaintiff has
faled to dlege an actud injury resulting from the alleged denid of legd resources while he was incarcerated

in the Rice County jall, negate plaintiff’s clam that defendants violated his right of access to the courts. See
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Love v. Summit County, 776 F.2d 908, 913-915 (10" Cir. 1985) (holding that inmate’ s constitutional
right of access to the courts was not violated by county’ s refusd to grant inmate access to county law library
to chdlenge his conditions of confinement when inmate had accessto legd counsd to pursue his civil rights

cdamsat dl times during hisincarceraion). Defendants are thus entitled to summary judgment on thisclam.

D. StateLaw Claims

Aaintiff’ s amended complaint dso dleges that defendants’ actions violated Kan. Stat. Ann. 88 19-
1919 and 19-811. Federd didtrict courts have supplementd jurisdiction over state law clamsthat are part
of the “same case or controversy” asfederd clams. 28 U.S.C. § 1367(a). “[W]hen adistrict court
dismisses the federd clams, leaving only supplemented state claims, the most common response has been to
dismissthe gate clam or clamswithout prgudice” United Sates v. Botefuhr, 309 F.3d 1263, 1273
(10™ Cir. 2002) (quotation marks, aterations, and citation omitted). If the parties have aready expended
“‘agreat ded of time and energy on the state law clams;’ it is appropriate for the district court to retain
supplemented ate clams after dismissng dl federd questions.” Villalpando v. Denver Health & Hosp.
Auth., 2003 WL 1870993, at *5 (10" Cir. 2003)_(citing Botefuhr, 309 F.3d at 1273). Here, the court
finds no compelling reason to retain jurisdiction over plaintiff’ s sate law claims, and therefore dismisses them
without prejudice.
E. Eleventh Amendment Immunity

Defendants assart the defense of Eleventh Amendment immunity with regard to plaintiff’s dlams
agang defendants Bundy and Gillespie. Because the court has granted summary judgment to defendants

and dismissed plantiff’s state law claims, the court need not reach the merits of thisissue.
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IT ISTHEREFORE ORDERED that defendants Tracy Bonham, Steve Bundy, Patrissa Geniuk,
Milton Gillespie, Cody Gorfourth, Tom Thomas, and Brian Thressters (Brian Treaster) Motion for
Summary Judgment (Doc. 55) and defendant Randy Galliart’s Motion for Summary Judgment (Doc. 76) are
granted in accordance with this memorandum and order.

IT ISFURTHER ORDERED that this caseis dismissed as to defendants Tracy Bonham, Steve
Bundy, Randy Gdliart, Patrissa Geniuk, Milton Gillespie, Cody Gorfourth, Tom Thomas, and Brian
Thresster (Brian Treadter).

Dated this 25" day of March 2004, at K ansas City, Kansas.

g Carlos Murguia

CARLOSMURGUIA
United States District Judge
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